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JOHN SWINTON 
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In Relatfon to 


HIS FATHER'S PRETENDED 


| FORFEITURE: 


E (1 pon pretext whereof, the Eſtate of Swintos 
hath been unjuſtly Poſleſs'd by the late 


F; Duke, and this Earl of Lawder- 
, dale,ever ſince the year 1660. 


WITH 


* The Reaſons of ReduGion of the faid Forfeiture , now De nding 
3 againſt the ſaid Earl, at the Inſtance of the ſaid John Swinton, 
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R eſtauration, firſt entered to the Poſſeſſzor, and then ob- 
tained a Gift of the deceaſs d Swinton's t (tate , upon pre- 
tence of his being forfeited by a Committee of Eſtates, ( for 
his being with the Engliſh ) in the Year 1651, By which Rigbt, 
and a ſupervenient Decrcet of Forfeiture, pretended to be given 
againſt Swinton ( for the ſame Crime by the Parliament 166x. 
he had that intereſt and power in this Nation , to poſlels the ſaid Eſtate 
as long as he lived, and at his Death, to leave it in Succeſſion to his 
Brother this Earl of Lauderdale, who hath poſſeſſed it ever fince, 
Albeit there was nothing could ever be made appear , to evince 
that there was any ſuch Forfeiture againſt Swinton in the Year 165r. 
but the pretended Extra@ of a Decreet in abſence , elicit from an 
Under-Clerkten years 2fter, of which there was never the leaſt War- 
» rant upon Kecord. And that as to any Forfeiture in the year 166x. 
thcre was or ly 2Proceſs then intented,that not being inſifted in,never 
came the length of a Sentence. But to ſupply thisDefeR, Swinton having 
objeQed it to the Duke of Lawderdale, the Jater end of the year 1673. 
there wereMethedstaken inthe Month of Janwary1674.to procure Mz- 
tes to be made up by a Clerk,as ifaSentence of Forfeiture had follow- 
ed upon that Proceſs 1661, and thereupon a Decreet was got extracted 
13 Or 14. years after, T ho this wasthought ſo tickliſh a thing at that 
time, by the then Clerk Regiſter, as not Caring to adventure upon 
It without extraordinar; Precautions ht firſt dealt with the late Earl 
of Crawfurd, (who preſided in that Parliament, when the Chancellor 
was ab{cat)to ſign the Minutes.s 1n preſentia Dominorum Parliament, 
albeir 13, years aſter that Parliament (at leaſt that Sefſion of it) was 
no more in [Zeeirg : and then cauſed application to be made in behalf 
ofthe Duke ot Lauderaale, tothe Lords of Seſſion, togive their War- 
, Tant for extracting, what he was conſcious to himſelf was ſo wmwar= 
rartably done, 
That part which the Earl of Crawfurd, ( a Perſon of ſuch known 
3 -: Ho- 


T H E Duke of Lauderdale having, after the late King Charles*s 
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Honour and Integrity ) Was prevail d with to have in ſo unjuſtih. 

#5 wPrattice, his Lordſhip had the Juſtice to leave atteſted by hiy ; 
before he died, 1m a Miffrve Letter, all written with his own hang, 

and depoſited by him in the hands of t's Lady Helene Sinclair his 

-Daughrter, to be delivered by her after his [Death ( as it punRual. 

ty was ) to the deceaſs'd Swinton, to whomit was directed, Which 
Eetter is conceived in theſe terms. 


TNNINGHAME the 8 Fuve, 74. 
SIR, 
Lg E were pleaſed lately, both our ſelf, and by ſome others, to ſay, 
ihat I bad dore you an Injury in ſigning the Minutes of JYOhr 
-Proceſs, eſpecrally being out of all !mplo, ment when 1 did a, 
I ſhould think my ſelf very unfortunate , if I did any thing 
willingly, to prejudge you or any Man alrve. Therefore ] 
ſhall teil the Truth ( in point of Fact ) now , not being abk , 
to ſpeak with you when ye deſired me. My Lord Regiſter 
| ſert down a Servant to my Lodging in James Deans's Houſe 
ſome day in January or February 74. and ſaid, If 1 wen 
within, he won'd come and ſpeak with me. I bid his Mas 
tell kim, 1 was prejently going out, and ſhould call to hims up 
the way, When | was near the length of the Croſs, 1 met him 
in his Coach. I made mine halt, and went out, ( as he did) 
to the Plain Stones. He told me I Lehoved to goto ſome Houſe | 
So we went to Patrick Steci*'s Houſe. where he took out 4 
long Scroul, and ſaid, That was your Proceſs. I told him 
1 knew nothing of it : it was jo long ago, that I did remem-. 
ber nothing. He anſwcyed, There is the Chancellor's Sub 
*-Meanning the ſcription, 10 what paſſed before he went to England; * and [ 
"= 1d 1am Leing Preſident after, behowed to ſign it « for it could not be 
menioned vere- 1, oſeirted then , 1 going preſently to London, 7 firſt ſaid, 
Being out of all Ojjice, 1 thought it unfit for meto do, viext 
1 aid, ſome.of the Minutes ( as the Inditement was ) were 


i 


(33 
of old Writ, ad a great deal thereof new, He ſatl, Both 


were Mr,John Hay of Hayſtoun's hard, ad he was anſwer- 
able for the Minutes, Opon this Kepreſemtation ' did 'it : and 
1 bave told yOu the naked Truth, -4p0#1 My Homonr and Con- 
ſcience : and | did it without end of advantage , or prejudice 
to ary. But being preſſed to it as my Duty, - hope ye will 
believe th:s ingenuous Dealing, ard keep 10 more prejutiice or 


| miſunderſtanding againſt, 
Your afteRionate Servant, 
AddreſlſeJ on the Back, 
For John Swinton, Theſe, Cy avfurd & T .3n deſay. 


It might be thought ſtrange , why the Duke of Lawderdale, being 
a Man of ſuch Power during the late King Charles's Retgn, and know - 
ing his Title to be ſo defective as it was, ſhould not rather have en- 
deavoured to have had the deceaſs'd Swinton truely forfeited, either 
by cauſing infilt in that Proceſs, intented before the Parliament 1661, 
or cauſing intent a mew one; rather than to have had recourſe to 
ſuch indireF and dangerous Methods to ſupport a ſuppoſed Forfeiture, 
whereof there either was m0 Warrant upon Record, or whereof the 
Warrants upon Record were falſe, But the truth 1s, Swinton's be- 
ing taken and detained Priſoner by the ENGLISH, in the year 165 1. 
being all the ground there was for the Crime alledged againſt him at 
that time, for which he was pretended to be forteited 5 and continu- 
ing in that ſtate, till after the Fight at WorceFer, and ſubjeQion of 
the Scotiſh Nation to the Erglſh : the Dake durſt not, for all his 
Power, adventure to put a Crime fo calumnious, tothe Trial of a 
Parl:ament, as knowing Swinton would have been able to have clear- 
ed himſelf, and conſcquen ly able to have recovered an Eſtate out of 
his hands, that he had got himſclfthus pollciled of, and could not but 
be very loath to part with, 

The Letter writ by the Earl of Crawſurd , having been ſhown to the 
lateK. Charles, and the intire matter of Fad repreſented to him, as it 
truely was he in the year 1682, granted Commiſion tg the then 


Lord 
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Lord Chancelor and ſeveral other MG, to make Inquiry into thy 
whole Procedure concerning theſaid Forfeiture, and to inſpect the Re. | 
cords of Parliament in relation to the ſame, and to make Report there. | 
of to His Majeſty, Purſuant whereunto, the Records of Parliament 
wereinſpeted. And asthere was nothing at all tound as to the pre. 
tended Decreet of Forfeiture, in mo 1651. lo is to that of any 
1661. all that was found, did ( from ocular gnjpeGion, and many 9. 
ther Circumſtances concurring with the Earl of Crawjura*s Let. | 
ter, and even from the Recards of Parliament thenſelve: ) make 
it manifeſtly evident to be falſe. However, theEarl of Lauderdale had 
that influence upon thoſe, to whom the Trial of this Affair was re- 
commended at that time, as rendred the further Proſecution of the 
Commiſſion given them, 1netfteQtual. Nor was John Swintom, who 
now repreſents his Father, nor his eldeſt Brother before him, ina ca- 
pacity to quarrel otherwiſe their Adverſarie's Title, fo long 
as there ſtood pretended Decreets of Parliament in tneir way, of 
a Forfeiture ( how falſe and groundleſs ſoever _) againſt their Fas 
ther, 


Thus the Eſtate of Swinton hath been unjuſtly poſſeſſed by the Duke 
of Lawderdale, and the Earl his Brother,for the ſpace of near 3o years: 
( fortho the Duke got his Gift of the pretended Forfeiture of that 
Eitate, in the year 1661. yet he entred tothe Poſſeihon of it in the 
year I660, eight Months before the Gift was granted. )) Dur-ng all 
which time, the true Proprietars have been debarred from acces, to 
an Inheritance tranſmitted to them from their Anceſtors, by an unin- 
terrupted Succeſſion of above 600 years, And for the Recovery where- | 
of, upon the preſent Revolution, this Swinton the Repreſentative of 
the Family, beiag to make Application to the PARLIAMENT now 
fitting,as the Sypreme 7 ndicatorie of the Nation,and 1 order the reunto, 
having after the firſt Adjournment , intented a ReduGdion befire the 
ſame, of the two pretended Decreets above mentioned, of his Fathers 
Forfeiture; and the Earl of Lawderdale, having been cited ther- 


upon by a Warrant of the Conncil, (' the Signet not being ond 
an 
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the Lands by the Council's Order ſequeſtered in the 


4 the Rents of 
= Dependence,the REASONS ofthe ſaid Re- 


« | Tennents hands during the 
dsFion are here ſubjoyned. 


REASONS OF REDUCTION 
at Swinton's Inſflance againſt the Earl of 
Lawderdale. 


. HE PRETENDED DECREET op The COMMITTEE of ESTATES, 
1651. whereupon the Duke of Lauderdale's Gift is founded, 


cannot be reſpected as a Decreet and Doome of Forfeiture, 
and ought to be reduced. 
5 1. Becauſeit isa Decreet in abſence, not ſubſcribed by the Clerk 
Regiſter for the time, but by Mr. Thowas Henriſon 6 pretended to 
be Clerk to that Committee, from whom a pretended ExtraQ thereof 
was clicitin the year 1661. ten years after, and whereof there is no 
Warrant extant in the Records of Parliament. 


2+ Thoughit laboured under no ſuch Defed ; yet it being apain( 

ſeveral other Perſons, aſwe]] as the deceaſs d Swinton, and particularly 

againſt one Fobn Huwe,accuſed and convidt for betraying the Caſtle of 
Edinburgh to the Engliſh ; It bears an expreſs Declaration, That the 

King and Committee of Eſtates, for Reaſons and Conſiderations moving 
, them, did reltri@ the Sentence and Puniſhment, to the Execution of the 
p Jaid John Hume to the Death. Which clearly takes off the effe& of 
the Sentence , as to Swinton and all the reſt, till it ſhould be re- 
conſidered by the King and ' Parliament. 


c 3. By the late CLAIM OF RIGHT, it is declared by 
; the MEETING OF ESTATES, That the cauſing purſue 
- xd forfeit Perſons upon frivolous and weak Pretences , and upon lame 
} , «nd aefe(Jive Probation, is contrary to Law. And itis evident, that 
J 


this pretended Decreet proceeds upon moſt frivolous, weak, and ir- 
relevant 


C 8): 
relevant Pretences. The Crime th 


erein' libdled againſt "wine 
l beingg That: be having. a ( harge imthe: King's, Army, deſerted the ſanugy 
[| and went in to the Enemy, and had his frequent Reſidence with, a1d'ray, 
{ ſorted to the Enemy in the Town of Edinburgh, Ciannongate ard Leith, 
carrying las Sword about him. Which as Iibeled, was both irrelevant 
and calumnjous.: For he did notdefart the: leing's Army,burberngLicy. 
tenam-Coftonel' of a Repirtent of Morſe under the*King,- and 2t that 
time hiznetclany Ocealions cating him over to: hiHoule inthe Merſe, 
he gave up his Commiſſion (as ne, or any man in ſuch Circumſtance 
might lawfully do) and one Crawfurd of Crawfurdland was immedi. | 
atly thereupon pur in his Place. And as he crofled the Water, (fevera] 
Weeks,if notMonths after he had thus quit hisCharge,aadCrew/urdland 
had gotit) being intercepted by a Party of the B»gh/>,and carryetto | 
their General's Quarterszhe was for ſome time detained there a Priſoner, 
and thereafter,upon his Parole,had lib rty to go home. Which neither 
in Senſe,nor Reaſon, nor in the ConſtruQion of Law, could be under 
Rood a deſerting of theKing's Army ,and goiwgsy to the Enemy. And that 
he —_ to, and reſided with the Enemy inE dinburgh,Cannongate ard 
Leith; was a moſt frivolous and abſurd Pretence, to-infer the Crime-of + 
Treaſon.For theſe Places, and the greatel(t part ottheSouthlide of Forth 
being then under the Enemie's Power; it could infer no Crime, much 
leſs the Crime of Treaſon, againſt any who had occaſion for their law. 
ful Aﬀairs,to come where the Enemy was;that they reſorted tothe &+ 
nemy,or converſed with them. For if that had been relevant,the moſt 
part of the [nhabitants of this fide of Forth , might have ar that, timg 
been forfeited upon the ſame ground. And. certainly ſimple Conver 
and being preſent withan Enemy, 1s not relevant to wier a Crimg, 
unleſs it could be made appear, that the Party ſo converſing, and 
preſent, joyned with the Enemy in Connſel, or Ads of Hojtility again 
the State : which is neither libelled nor could be alledged in this 
Caſe. And as to Swintor'*s having a Sword about him,when he thus're, 
ſorted to, and converſed with the Enemy 3 he being a Gentleman, 
and a Priſoner upon Parole , had liberty to wear his Sword - and his 
doing ſo, could infer no Crime againſt him, unleſs it had been libel. } 
led that he had, whilſt he wore it, ufed it as an Enemy. ” 


4. As 
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4. As the aid pretended Decreet proceeds upon frivolous and 
'rrelevant Pretences , and ſo upon that Head falls under the fore- 
Gid Article oft the CLAIM OF RIGHT: It falls under the 
ame Article by the Defe@ of Probation, For theſaid Decreet being a 
Decree't in abſerce, richer condelcends, as to Swinton, upon Wit- 
neſſes that were examined againſt him, nor upon what they de- 
poxed, as all Decreets of this nature ( where Parties are not found 
guilty by their own Corfeſſzon ) ought to do : but only bearing, 
That the King and Committee of Eiietes had found the foreſaid Pre- 
zences, libelled againſt Sminion, relevant and SU FFICIENT- 
LY proven, Without expreſſing what way the ſame were pro- 
ven , or bearing even ſo much, as that Witneſſes were adduced 
at all in the Probation. Neither is there the leaſt veſtige in the Re- 
cords of Parliament, of any Probation whatſoever , led any manner 
of way againſt Smiztor in this Matter. So that the whole Proba- 
tion in this pretended Decreet, as to Swinton, reſolving in the ſimple 
Afertionof a Clerk,without any authentick Document of the Proba- 
tion upon Record, is in Law, no Probation at all. 

5, The Duke of Laxderdale,after he had obtained his Gift of Swin- 
tons Forfeiture, founded upon the pretended Decreet of the Com- 
mittee of Eſtates, 1651, being convinced how groundleſs 
and legal the ſaid Decreer was; cauſed raiſe a new Indite- 
ment againſt Swinton, ( then a Priſoner in the Tolbooth of Edix- 
burgh) before the Parliament 166x. and therein, amongſt other 
Crimes which he cauſed charge Swintow with, he cauſeth libel 
the very /awe Crime in the very ſame words, that was libelled againſt 
him in the Decreet 1651. giving him withall the Deſignation of Jokr 
Swinton OF SW I N 10N Which was an implicit paſting from the 
ſaid Dccreet , and a moſt evident Demonſtration that it was 
then looked upon by him as #o Decreet. It being obvious both in 
Law, and common Senſe, that a Man oxce forfeited, cannot be egeir: 
forfeitedg(eing by the firft Forfeiture, in the Conſtruction of Lew,he is 
no more 1n beeirg, and can m 0 Eſtate to forfeit. Upon all 

which 
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which Grounds it is manifeſt, that the ſaid pretended Decreet 16xt, 
is Dull and void to all intents and purpoſes. 

AND the ſaid Decreet 1651. being «1, the Duke of Lauderdale's 
Gift of Forfeiture , as being only founded upon that Decreet , jg 
null, and muſt fall in conſ@yerce, Nor can it ſubſfiſt by the pretend- 
ed ſubſequent Decreet of Forfeiture ( 1f any {uch [ecreet had true. 
ly been ) in the year 1661. becauſe the Gift 1s anterior to it : the. | 
ſaid Gift being dated the 25 of May 1661, and the Decreet 1661, bear. 
ing Date the 12 of July thereafter. And by the CLAIM OF 
RIGHT it isdeclared, 1hat the diſpoſing of Forfeitures before Sentence, 
is contrary to Law, 
AND AS TO THE PRETENDED DECREET OF THE 
PARLIAMENT 1651, The ſame is», and ought to be redu:ed, 

x. Becauſe the ſame proceeds cither upon weakand frivolous Pre 
tences , or upon Pretences falſe and calumnious , and is deltitute of 
all Probation whatſoever. or as to the firſt Article of the Indite- 
ment whereupon it proceeds, bearing , That Smirton ſave and wted 
in the Parliament 1649, in which the CAG comernivg the Engage: 
ment in the year 1648, was reſcinded , and. ſeveral loyal Perjons 
were forfeited, and turned out -f Office, It was not relevant. Be- 
cauſe no Man can be , nor <ver was called in queſtion for 
fitting and voting in a Parliament, or-aQiing therein in a Parlia- 
mentary Capacity. Seing what 1s done by a Parliament, isnot to be 
underſtood the Dred of any ſingle Perſon , but of the whole re- 
preſentative Body of the Nation, And the King did fo far acknow- 
ledge that Parliament 1649. that he admitted Commiſſioners: 
from it, as fron the Repreſentatives of the Kingdom. And 
by his Treaty with them , he was obliged to ratifie the Proceeds 
ings of that Parliament, after his coming home. Vy hich was accor. 
Jingly performed by him,. in a Parliament held after his Return, in 
the year 1650. Neither did it appear that Swinton voted for the re- 
ſcinding the A in reJation to the Engagement 1648, nor for the for- 
feiting, or putting ont of Office the Perſons mentioned in the In- 
ditement. 

And astothe ſecond Article, bearing Swinton's holding Correſpondence 
with the Oſurper, by writingto, and receiving Letters from him , or by 


- 


ſending to, and receiving Meſſages from him by word of Month;It was ab- 


18 altogether falſe and calumnious. And whereas in the ſaid ſecond Ar- 
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ſolutely denied, and neither was, nor could be proven, it being init ſelf 


ticle, it is alledged, as in the firſt Decreet, that Swinton deſeried his Im- 
ploz men in the King's Army, and went in to the Enemy : the former 
Anſwer to the ſaid firſt Decreet is oppon'd, 

And as tothe 1hrid Article, That Swinton did go along with the Uſure 
per's Army to Worceſter, and fought there againſt the King, at leaft was 
withthe Uſmrper there in Arms. (and which is the onely Crime 
inſiſted upon by the King's Advocate againſt him ; ) It was likewiſe 
denied, as it was conceived, Forif it could have been made appear, 
that Swinton was at Worceſter, he could have inſtructed, that he 
was there asa Priſoner and not as a Soxldier, Neither could it e- 
ver have been proved, that he aQed any thing there in a boitile 
manner, Butonthe contrary, was ready on all occaſions to ſerve his 
Countrey, to the utmolt of his Power in that ſad ConjunQure: In 
which two of his Brothers in the King's Service, Mr. Robert Swanton, 
who commanded a Troop of Horſe, and Mr. Alexander now of Mer- 
ſington,and one of the Senators of the Colledge of Juſtice,had the for- 
tunegthe firſt of them to be kill'd, and the other taken Priſoner. And 
the'good Offices he did to many of his Courtrey Men at that time; 
it is hoped are not yet forgotten, Andif he had been in Arms, as 
he was not 3 yet this beinga Crime alledged to have been committed 
in England, he was ſecured by the Engliſh Att of Indemmity. 

And asto the fourth Article, that Swirton did fit and tote in a Par- 
liament in England, declaring the King or any other of the Royal Fae 
mily, incapable toſucceed in the Royal Government : and as a Reward of 
his Service, was appointed one of the Commiſſwners for Adminiſtration of 
Fuſlice, for which be got a conſiderable yearly Sallary out of the puclick Re- 
venuesz It itcould be made appear , that he did fit and vote in any 
{uch Parliament, yet that was no Crime, he being there as one of the 
Commiſſioners from Scotlandafter the UNION, and after the three King- 
dorms were under the Government of the Uſurper, and erected in a 
Common-wealth. And it was denied that he was preſent at the paſling 
of any AR againſt the King and the Royal Family. And if hehad 
been preſent, as he wasnotz it was when the Government was in the 
hands ofthe Uſurper and Common-wealth; and it tc] under the A& 

B 2 of 
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of the Engliſh Indemeity. And as to his being one of the Commiſſiyy 
ners for adminiſtration of _— and having a Sallary for it; Hs 
did not accept of that Imployment before the Government was fettleq 
in the hands of the Uſarper, and Parliament of England, to which the 
whole Kingdom of Scotland had then ſubmitted. And it 1s very welj 
known what good Service in accepting of that Imployment he did to 
bis Countrey : it being the Countrey's Advantage, that ſuch Placey | 
of Truſt, were in Countreymens hands, rather than 1n the hands of 
Strangers, who underſtood nothing of the Laws and Cuſtomers of the | 
Kingdom. And as for any Sallary he got thereby, he was never the 
richer for it - but onthe contrary, it is very well known, he was 
muca more in Debtin the year 1650. than he was when he entered 
upon that Imployment, 
AND as the ſaid pretended Decreet 1661,proceeds upon frivoloys 
and calummious Pretences,(o the ſame is made to proceed upon ſolame a 
Probation,as it is,witbout anyProbation at all.For albeitit bear to proceed 
upon Swintor's judicial Conſeſſron,there is no ſuch Contefſion in the Re- 
cords of Parliament,other than what ts contained 1n the voritter Defenſe 
given inby him,under his Hand, before the Parliament, which is ſo qua- 
lified, as it could never bea ground of Forfeiture againlt him. 
2.The ſaid pretendedDecreet 166 1,1s ub, Becauſe the Minutes on the 
Margent of the ſaid Inditement, which are the Warrants thereof,are ab. 
ſolutely falſe and forged. What is evinced from the following grounds, 
Firft, The ſaid Minutes bearing Date 7 February, 15 May, and 
12 Jalyz, 1661. and ſo being of a conhderable interval of Time one 
from another, are nevertheleſs written at one and the ſame time; and 
as by the ſame Hard, ſo with the ſame Per, and the ſame [nk: and 
by comparing the Ink wherewith they are written, With that of a 
Minute on the foot of the Inditement, ſ1gned by the Karl of Glencairn 
as Chancellor, of the ſame Date with the firſt of them, viz. 7 Feb, 
1661, (and which is the only tre Minute extant -1n the Proceſs) it is 
evident the Ink of the Minutes on the Margent is a great many years 
recenter, 
Secondly, All the three. Minutes on the Margent of the Inditement, , 
: | being 
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| beng Signatures of the Procedure of the Parliament,as to this Affair, 
in plain Partiament ; the firſt thereof 7 Feb, 1661, bears, the, 
then Lotd Advocat's giving in the ſaid Inditement, wvith the former 
Decreet agrinit Swinton (then Pannel) and craving that the Jaid De- 
erect might be ratified; and further, that the ſaid new Inditement 
might be found relevant, and admitied to bis Probation; the King & Eſtates 
of Parl. arc {ail 10 ordain BEEOK E ANSWER yhe new Inditement to be 
oiven up to Swinton,” to ſce and anſwer, And yet it is evident by 
the Records of i*a>liament , that the Parliament met not at all #hat 
day, but only the Arricier, And by the trae Minute on the foot of 
the Indiremett , the faid 7th, of February 1661, the Lords 
of the Articles ordained the ſame ihing, which the Minute on the 
Margent falſly ſays, wis ordained by the King and Eſtates of Pars 
liament, viz, that the ſaid luditmens ſhould be given up to John Swinton 

z Of that Ilk, 10 ſee and anjwer; an 3s it accordingly was: the Copie 
4 thereof under the eAdvocat's hand , being delivered to Swinton, 
. with theſewords at the foot thereof.( written by one Alexander Reid, 
4 the Advocate's Servant at that time, and figned by Mwngo Murray, 
,. | Ormand Purlevant) Edinburgh 7. Feberuary 1661. It is appointed, 
that this Inditement be given to John Swinton, and he to anfouer up- 
on Tueſday come a fourtnight, being the 26 of this Inſtant. Agree 
able whereunto, a Diary of the Proceedings of thac Parliament 2661. 
k written by Robers Hamilion one ofthe preſent Senators of the Col- 
4 Jledgeof Juſtice, who was then one of the Clerks of Parliament, 
& bears, that apou the 27 February, John Swinton of that Ik, have 
4 - ing formerly received his Inditement, was brought that Day to the Bar, 
q and after his Dittay wvas read, he wyas appointed that day fourtnight to 
give in his legal Defenſes. So that it is manifeſt, that the Par- 
,  Jiamentnotſitting on the 77h of February , and Swinton that day 
; geting his Inditement (by Order of the Articles, )to anſwer 14 days 
* alter; the firſt day of his Appeatance hefore the Parliament be- 
 Nnoved tobe the Day mentioned in Robert Hamilton's Diary, and con- 
ſequently that the ſaid firſt Minute on the Margent of the Inditement 

j 7 Feoruary, 1661, is altogether falſe, Neither was the ferm made 


ule of, [BEFORE ANSWER | <cither the $1ile of Parlia- 
ment, 
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ment, or indeed of any Court at that time, itbeing a term introdus; 


ced long after: nor wasit at all in this caſe zte/igible, it being impoſ: ; 
ſible that an Inditement could be conſidered before it was given up,and | 


ſeen by the Party. 


Thridly , The ſecond of the ſaid Minutes bearing Date the 15 of | 
eMay 1661, is manifeſt from ocular inſpeffon to be falſe, and that 


It and the other two ( being wric all at th tie ) behoved, 
to beforged after the year 1670. For when hat writes the | 


Minutes, was writing the Ciphers of a ear , as thinking upon the | 


year wherein the ſaid Minutes wer by him, (which appears 
by the Earl of Crewfurd's Letter, behoved-e@F the year 167 4.) he hath 
firſt written 167 and then takirg himſelf, and' finding his miſtake, he 
makes the Cipher 7 a 6. and adds the Cipher 1. to it, to make it the 
year which the Minute behoved to bear , viz. 1661. the vitiat 
Correction (ſtanding in the Minute thus, 16:6 1.Into which miſtake, 
a Man writing after the year 1670. might eafily fall; but it is obvi- 
ous to Senſe, that no Man could have fallen intoſuch a miſtake, 
writing before the year 1670, 2, By this Minute Aay 15, Swir. 
ton is made appearing and judicially confe/ſumg that he went with Croms- | 
wel end his Army to Worceſter , and was with bizs in that Baitel; 
whereas there was no ſuch judicial Confeſſton made , which cer- 
tainly zf »ade,had been taken under Swimtor's hand,and ſubſcribed by 
the Preſident of Parliament: neither of which were done, And 
Robert Hamilton's forelaid Diary bears only,thac the ſaid 15 of May, 
Swinton's Dittay with his Anſuvers , were read before the Parliament 


OOO 


.in his preſence, and ke alſo heard ſpeak, verballie for himſelf, and that the 


Lord Adwocate opponed the Dittay, and produced the former Decreet of 
Forfeiture againſt him, (which de faFo was never produc'd till now,tho 
the fir Minute falſly bear, it was produc'd the 7 Feb, )Jand which former! 
Decreet the Pannel deſiring to ſee, the Parliament aſſigned hin Fri« 
day come eight dayes to ſee, and ſay vohat he could ſay, Which laſt part, 
the foreſaid Minute doth alſo bear, viz. That the Parnel was ordained 


to ſee the former Sentence of Forfeiture, and to anſwer Friday come eight 

dayes, being the 24. of May - but with this difference, that the Mi-þ 

nute bears, upon #he it to ſee the ſaid Decreet, it was 
then 


(15) 
then given up to him, Whereas it 1s evident by the Copy of the faid 
D-creet, delivered to Swvvimton by the ſaid Cdlexander Reid, the 
Adyocate's Servant, that it was not delivered to him till the 17 of 
May 5 it being ſo marked upon the back, with the ſaid Alexar- 
der Reid's hand, viz. That it was given to Svvirton upon the 17. 
of May, to anſwer the 24. By all which it is evident, that Swir. 
zo» did make no ſuch judicial Confeſfion the foreſaid 15 of Hey, 
there being no veſtige of it , either under his ew, or under the 
Preſident's hand, extant in Proceſs. And it being moſt abſurd , at- 
| tera judicial Confe;ſion , which in Criminals is both Proof and Con- 
demnarion » ( ſince confeſjus pro condemnato habetur,) that any fur 
ther Day ſhould be afligned to the Pannel for Defenſe. 3. This 
Minute of the 15 of May 1661, ordains Swinton to fee and an- 
ſwer , as ſaid is, againſt the 24 of May, And yet neither doth 
the Decreet bear, that Swinton was again called, nor any thing at 
all of this Matter of Fatt, that he was ordained to ſee the former De- 
creet upon the 15 of May.and to anſwer thereunto againſt the 24. ( which 
thoſe who framed the Decreet, indultriouſly omit , as foreſeeing 
* the inſerting thereof would haveinferr'd a Nullity againſt it.) Nor 
was Swinton ever again called, or brought before the Parliament, 
either thac Day, or any time thereafter, 
Fourthly, Asto the thrid and Jaſt ofthe ſaid Miniitesupon the Margent 
I of the Inditement, which is made to be upon the. 12. of July 1661. 
» and which is the principal Minute whereupon the pretended De- 
[ 
e 


creet of the Parliament 2661. is founded s the Falſbood thereof is 

molt manifeſt : 1n that 1. It makes Swinton compearing that Day as a 
fi Parnel , whereas it is certain he did not appear that Day, nor at 
0] any time after the 15, of May, 2. By this Minute not only the 
fr! foreſaid pretended Decreet of the Committee of Eſtates 1651, 1s 
* ratified , but Swinton js declared of new guilty of the Crime of Trea- 
t, Jon, upon his jndicial Confeſſion, And yet there is no ſuch judicial 
4 Confeſſion extant, nor was thereever any ſueh Confeſſion made by 
b him, but what was ſo qualified as cleared- him. 3, It makes the Par- 
1- þ !11ament ratifie the ſaid pretended Decreet 1651, without his being 
1s rzard apon his Defenſe againſt the ſame, tho a Day was aſligned 
N ” tO: 
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to him for that effet. 4. Th faid Minute has none of the Toy 
lemmities of a Sentence of Forfeiture for Treaſon, ſeing it does ng, 1, 
bear, Reap, Vorep, Toucxep with the Sceptey, or any Warrant foe 
ﬀ Publication by found of Trumpet, or for tearing of Arms: Which arg 

| the ordinary and indiſpenſable Solemniries in uſe tobe adbibited, ig 
||| the pronouncing of Sentences and Dooms of Forkciture in Parlia. 
= ment, And the Signatures of which Sentences and Dooms of Fora 
| feiruregafter the y2tig and touching thereof, are always written u 
a Paper apart, diſtin# from the Proceſs , and ſigned by the Chancel. 
p bor,orPreſident of Parhamem,and whatis punctually obſerved inall the 
Forfeitures traely paſs*d in this Parliament, as is evident from the Re- 
il cords, No ſuch thing being tobe found in Swimton's Cafe: what doubt. 
m leſly would not have been omitted, if 2ny Doom of Forfeiture had 
f truely paſſed, by VO T E of Parliament, agaiofi him. 
1% Fifibly, All the ſaid three Minutesare ſubſcribed by the late Earl of 
[i Crawford, as Prefident of the Parliament 1661. with thele Letters ad- 
jeRted to his Subſcription, F. P. D, P. as if ſubſcribed by him in tha 
4, Parliament,inr preſentia Dominorum Parliamenti: and the Earl's Letter| 
which a Jitle before his Death he wrote to the decea(s'd Swimtoy, ink 
the year 1674. diſcovers not only that they were no: ſigned by him! 
till ;hex, which was 13 years after, but that they were not ſo much 
as written till that time And the Earl being a Perſon of ſuch un 
tainted Honour and Reputation, as he was known to be, his Teſtimony} 
alone in this matter of Fat(ſo ingenuoully declaring the manner hoy; 


; he was prevailed withto ſign the ſaid Minutes at that time (and what 
 bþ ſeruples he had againſt the doing thereof,when he did it) is ſufficien, 
i if there were no more,toconvell the truth of theſeMinutes,and a cor 

; 


vincing Demonſtration tothe world, of their. Forgeryz and what up 
due Methods were taken at that time-to perpetuat the Ruine of i 
antient a Family. | 
Sixthly, And yet there is this further,and which is an Argument un- 
|| anſwerable ofthe fa!ſbood of the ſaid Minutes, whereupon the ſaid pres 
i tended Decreet of the Parliament 1661 isfounded. That after they, 
were thus made up by Hayſtoun and the Earl of Crawjurd's Subleriph) 
6} on impetratthereunto inthe manner narrated in his Lordſhip's Lo 
Ro 'f 


—_— — 
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. to the duety of his Office oblig'd him, 


, Rent of the Eſtate of Swirtox:and as to which 
&y Jofiſts for Recovery of hisFatl er's Inheritance, being content to allow 


T ( 17 d « __ 
'| Gir ArchibaldPrimeroſe the then Clerk Regiſter thought himſelf not i» 


;uto to give any Extrad therof under his Hand to the Duke of Lau- 
derdale,till upon a Petition given in by theDuketo the Lords of Seſlion, 
bearing, that the ſaid Sire Archibald (crupled to give any ſuch ExtraG,he 
was ordained by them to do the ſame: it being im le to imagin 
ſo knowing a man as Sir Archibald Primeroſe was,could have any o- 


ther reaſon to ſcruple at the doing of a = of this nature, whereun- 
(elpecially to a Man of ſuch 
Power asthe Duke of Lauderdale then was,) unleſs it had been that he 
was conſcious to himſelf of the falſhood of thoſe Minutes, which to 
gratific the Duke, he had perſwaded the Earl of Crawfurd to lign fo 
many years after the Parliament 1661, 
FROM ALL WHICH, it is evident upon how lame and defe- 
Five a Title the Eſtate of Smizt on hath been poſleſs'd by the lJateDuke 
and this Earl of Lawderdale,theſe 3o years by paſt, The pretended De- 
creet of the Committee of Eſtatees 1 65 1.whereupon the Duke obtain. 
ed his Gift, having proceeded up »n ſuch weak Pretences, and defec- 
tive Probation, and look'd upon as lo jangniſcen, that it was paſs'd 
from by Intenting of a ncov Inditement for the ſare Crime, before the 
Parliament 1661. And albeit a Sentence neither did, nor conld paſs 
upon that Inditement (after a Term was aſſigned by the Pagliament for 
a further Hearing ) till Svvinton had been FURTHER HEARD, 
which he mrevey wvas 3 a Decreet nevertheleſs is made up on falſe 
Mrinwles, as paſs'd in that Parliament, ratifying the former Decrect a. 
gainſt him, and forfeiting him of ew, (which are terms inconfiſtent in 
Law.) And neither the Duke of Landerdale, nor this Ear], having the 
leaſt colour to juſtifieſo horrid a vorong, or the oppreſſion and hardſhip - 
the deceaſs'd Swinton and his Chiidren have been thereby expoſed to 
during fo Jong a tract of time, with the loſs his lawful Creditors have 
thereby/nſt1in*d;except the ſolePretence of Swinton's having poſlels'd a 
part ofthe EftateofLauderdale,during a few years of theEnglihUlurpa- 
tiongtho the yearly Rent therof was far within oze half of the yearly 


this Sv7izton, who now 


C all 


(18 ) | 
all that ever his Father intrometted with ofthe Eſtate of Lauder | 
the firſt end ofthe Earl and his Brother's Intromiſſfion with the Eltz 
of Sovinton ( which will be of tentimes a greater value ; ) IT | 
HOPED the PARLIAMENT ex J»#titia,will REDUCE the { 
two pretended Decreets, and Gift of Forfeiture, with all that 
followed therupon, and RESTORE this Swinton IN INTEGR 


againſt the ſame, 
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